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ToBu yTra: DH> unTrana3p MoHron Yncapn anbagaH axun xunnrax san 6onoH Oycag
XOpWXO0C ©6p TepinnH Byioy HWAMMA CYypuUicaH anbTepHaTMB ANbIr X3P3MXK  X3BLIWX,
SAM3PUIAH 3PX 3YWH OPYMHT OPTOXYYIdX aCyyAsIbil aBY X3MI3ML193. [3MT XIP3rTHANT HUMAMSMA
Hb XYMYY>KYYNI3XWAH @4 XONOOrAON Hb MT  X3Pr33C ypbAdMNIaH COPIrUinaX, peueavs rmr
X3P3rTHUNT 6\(yypyynax XOpVIX aHFUIH a4aannbIr Gyypyynax 33par ONOH TasbiH a4 XonboraoNnTomn
oM. AnbafaH axXun XWX anbliH OWMeNaNTUIAr aBY Y33X34, HUMCIINUIAH XaMX33HA 2012 oHp,
92.4 %, 2013 oHp 86.8 %, 2014 oHp 71.6% xyBbTan Oamrraaraac y3axag anblH Ouensnt Oyypax
xaHanaratam Ganraa TeANNIy 36BXeH TOXVXUAT YANHUAYUNTIIHUIA KOMNAaHWUA aXknnnyynaxaac
eep axJbliH 6ap oNadorTy 33par XyHOP3NyyL Oanraa Hb xapargax barHa.

Mima, 2015 oHbl DpyYrUAH XyYibA, WWHIHAIMOIH Op>K Barraa HAMTIA, TYyCTal axun XMIANrax
ANbIT X3P3MKYYIIIXA33 aXJblH OalpbIr eprexyynisx 3H3 AnblH VP Heneer A33WNyyiaX Tanaap
aHXaapax Hb 3YyMTaW. 36BXOH TOXVKMAT YWNYUAMIHUA KOMNaHWA TYAAMXHbI XOT L3B3PAYYI3X
TOANNMIP XA3raapnaxrynrasp MoL Tapuix, YyN YypXawH rasap HexXeH CIPraanT XWX, SMH3IMM
BOMOH aCpPaMXMIH a3apT HaCTal XYH, XBMKIUH O3PXLI33MTIN, ©BYTIV XYMYYCUIAT acpax 33par
ONIOH @XIbIF XMIANMX OoNox Tanaap cyanax acyyanbir TyC WATMR33D A3BLIYYAN33. Ep Hb BMT
XIPIITHUIAT HUNMMIL Hb  XYMYYXYYIISX3[, XOPUXOOC 66p TOPAWMH sl OHOFAYYIax, XOpux an
3AM33[] CynnarAcaH 3Trasaunr HUMMMI, Hb SPI3H HIMIX MCOH YHAC3H 2 acyyaan MoHron YicklH
3PYYIVINH X3P3T XSHaH WWABIPMAX axmnaraaHbl TOrTONLOOHA Tynrapy Oyrr aHxaapax TyYHHII3H
3H3 acyypang banuaaH LWANTIIX axunaraar aByymK Oy TOPUAH axXUNTHYYAAaC X337 LWalliHbl
YA axunnaraa sByymK Oy HMMNH CYCATTHUIAT XYPT3N OIOH HUATUIAH OPONLLOO YyXas oM.

Hate crime not offenders.

Mongolian Criminal Code of 2002 provides for a new “forced labor sentences”
convicts sentenced to do without salary for the benefit of society in the form of
punishment without any isolation from their homes and environment. In the history of
Mongolian penalty system and in the previous laws, this sentence was implemented
under the name “correctional labor”. Also “the forced labor sentence” differs from
“correctional labor”(convicts engage their previous work and some portion of their
salary payroll goes to national income) in many aspects such as working without pay
and purpose of helping and serving the society. In other words, then nature of the
sentence of forced labor is a kind of work that is done for social and public interest,
socially useful work, compulsory and will be unpaid.’

T Altanzul, A “Current situation of Forced labor sentence and the issue of improvement of it”, 2007.
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Some researchers say that forced labor has possibility to be more effective by
reducing prison fill, cost savings and being conscious of their guilt and expiate by
working for the good of society.? However, in modern society the government avoids
hard work under in humane and strict conditions not sentencing this punishment. In
1990, adopted by the United Nations “impose custodial sentences, use the United
Nations Standard Minimum Rules (Tokyo Rules) in paragraph 2 of Article 8 of this type
of sentence reflects the principle of grounds for selecting.

Mongolian State 3 May 2015, the new draft of the Criminal Code “useful labor
for the society” included the type of sentence, and it is defined “a person who has
committed a crime will work unpaid in the place that was pointed out from the court”.?

This penalty is used in more than 60 countries of the world and the main
representatives are Great Britain, the United States, France and Japan, China, India and
Austria are listed that they have no use of this penalty.*

One. History of sentence of forced labor and its current situation, challenges
in Mongolia.

In the Article 5 of the 1926 “trial of sentences” (LLlyyx uaasbiH 6uynr) defined
the sentence, correctional task and methods of people’s protection and in the 3rd part
there was a sentence that performs forced labor without imprisoning.®

In the Article 6 of the Law, the penalty period is specified not exceeds in 100days.
In the 1929 the name changed into forced labor without imprisoning in and in the
Article 8 of the Act, the penalty period is legalized not exceeds in 100 days too. In the
“trial of sentences” (LLyyx uaasbiH 6uymr) of 1934 it is named forced labor without
imprisoning and in the Article 21 of the Law, this sentence is performed to discipline
and correct the convicts and the period is ranged between a week and 6 months.

In the first Criminal code of 1942, there was a correctional labor sentence without
imprisoning. This sentence was imposed for 14days up to a year and there is a clause
saying convicts engage their previous work and 10 to 25 percent of their salary payroll
goes to national income.

This sentence was imposed for and worked on a run that will with hold and pay
10-25per cent of national income provisions. As well as people who were unemployed
are transferred to a penitentiary.®

Under-officers, middle and senior heads who are serving in the non-definite
period military revolutionary demand, also under-officers and soldiers who are serving
the military service for a definite period are prohibited to perform this sentence and
they were sentenced to imprison for up to 2 months.

Forced labor is sentenced to people who have committed lighter and rather heavy
crimes, even this sentence is performed to fulfill the purpose of correcting the convicts
without imprisoning and without isolating them, it is considered that by touching on
human rights this sentence involves the purpose of chastising the convicts.

Regarding the period of the sentence, it is measured by “hour” measurement and
the sentence period will be calculated from the time when the convict begins his forced
labor to he/she finished performing the sentence. Mongolian Criminal Law legislated
2 Zumberellkham D, “Alternative sentences except from imprisonment”, 2009.

3 The Draft of Criminal Law of 2015, Article 5.4
4 Bayarsaikhan D, Comparative Criminal Law, Ulaanbaatar, 2011.

5 Adiyabazar D, Development of Criminal Laws of Mongolia since 1921, Ulaanbaatar, 1998, page 9.
6 11
Ibid.
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that sentence period should last 100 to 500 hours at least 3 hours per day.

From the experience of other countries in the world in most of the countries
measure the sentence period by hour. The period is assigned differently. For example
in Russia and Kazakhstan it is 60-240hours, in the UK, France and Sweden it is 40-240
hours and in Armenia it is 360-1500.7

Forced labor sentence of Mongolia faces some dif ficulties during the implementation
of the system of punishment. In the 50.1 of the Criminal Law Article 50 forced labor
sentence does not have any finishing time of sentence and because of open period of
time it is likely to have the opportunity to flee the sentence and reducing the efficiency
of the sentence.

Depending on the legal regulation the ratio of forced labor sentence was lost. And
the loss ratio has been corrected by an amendment the law. For example, as provided
for Article 50, paragraph 50.3 of the Criminal Code, in Article 58, paragraph 58.3 it
was affecting negatively to conviction of the sentence when 100-500 hours replaced
to arresting sentence, it cannot reach the minimum period of time. In 1*t of February
2008, according to the amendment of Criminal Law, they defined that “8 hours of
forced labor sentence will be in proportion to a day of the arrest sentence”. And it
helped to improve legal regulation of conviction.

One of the challenges to implement forced labor sentence is authority, enforcing
work place is not clear.

A research was done, on finding organizations, companies and workplaces which
are available for forced labor by Criminological Research sector of National Legal
Centre in 2005. According to result of the research there are 129 organizations and
entities (governmental and non-governmental organizations, governmental industries
and entities), 23 workplaces (builder, repairman, excavation, deliverer, translator,
carpenter etc.) which are available for performing forced labor sentence. Currently,
the sentence is performed to work for social services and accomplishment such as
sweeping the street and cleaning the field.

According to the Bailiff Law, “when factor receives the court decision he/she should
submit to chairman of the district governor and ask which organization the convict will
be sent to.”® Thus, there is a served regulation in our country and it is defined that the
chairman of the district governor assigns the place of sentence implementation and
factor should put under control for every 30 hours for the sentence conviction.®

Passing a sentence based on defendant’s personal situation is important for
improving the effectiveness of the sentence. However, the researchers consider that
there are occurrences that are affected by defendant’s influence on environment and
appearance in our practice.™

Thus, forced labor sentence should be imposed to the people who are productive in
labor (not suitable for pregnant women, the disabled, minors, and for people with jobs),
as well as the people who feel their guilt sincerely.” It is useful for effectiveness of the

7 Bayarsaikhan D, Comparative Criminal Law, Ulaanbaatar, 2011.
8 See the Bailiff Code of Mongolia, Article 96.2

9 “CONSIDERING THE PERSONAL ATTITUDE OF DEFENDANTS WHEN COURT IMPOSE FORCED LABOR SEN-
TENCE", the Researchers team of Open Academy Forum, 2003.

10 Criminal Code of Mongolia, 2002, Article 50.

" From the research report which named “CURRENT SITUATION OF THE CONVICTS’ HUMAN RIGHT IN
MONGOLIA”, Ulaanbaatar, 2015.
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sentence, solving the problems and challenges facing to the sentence implementation,
diminishing the number of case rate, socializing the convicts and preventing convicts
from committing crime again.

Two. Issue on improving the effectiveness of the society based correctional
sentence in Mongolia.

Correcting the convicts in the community is a complex issue of correcting individuals
in their natural environment they are living, without isolation, without imprisonment,
reunification and reintegration. Most countries are facing the challenges such as
financial burden, problem of overloading of prison due to imprisoning. It has been
a headache for bailiff service in Mongolia as well. By correcting the convicts in the
society without imprisoning will not only help to solve the problem of overloading
the prisons but also reduce the number of recidivism criminals. We can see the level
of reunification task from the number of the convicts who recommitted the crime.
The 47.8% of total crime offenders who are in jail have recommitted the crime in
Mongolia.”

Imposing alternative sentences except from imprisoning is a main situation of
correcting the convicts in the community. Our jurists, prosecutors, lawyer have to
impose the sentence by taking this issue into their account.

Currently legal framework of correcting the convicts in their community is limited
by probation in the society not in the prison. In other words, convicts who are sentenced
to imprisonment can have an opportunity to be probated if court decision approves
the convicts do not have to imposed to imprisonment on consideration of following
aspects such as the person is committed to serious crimes for the first time, the
social danger of the crime, extent, and the personal condition of the person who has
committed a crime and circumstances of crime paid for damage caused by the crime
or paid for the convicted damage.” In this situation court will impose them to be under
control for 1 to 5 years. Correcting the convicts in the community is different from
probation system and sentence system in other countries by being a sentence that
implemented after court imposes.

Probation offices in foreign countries are usually the systems that limit their
right of freedom and control the criminals and it is peculiar to impose sentences
except imprisoning. Even the involvement of governmental organization or prison
administration, workers of the prison, police organization and non-governmental
organizations is increasing rapidly for convicts to reunite to the community after
imprisoning, it is true that they are still having the problems with being provided by
work place, educating themselves and finding their position in society. In the United
Nations Standard Minimum Rules (Tokyo Rules) explains the importance of community
participation in the upbringing of society for the offender correctional significant.

In the Article 17.1ofthe Code, they said that public participation becomes the most
important source to help convicts to communicate to their families and to the society.
It is warned to work hard try making efforts about that issue. For example, in Japan,
there are professional and governmental probation services are working and there are
volunteer probation officers who implement the correctional sentence. From Asian
countries, Japan is a classic example of country that considers social participation
more importantly. More than 60 years of history, in this voluntary service with 48,000
12 Criminal Code of Mongolia, 2002, Article 61.1.

13 http://cd gov.mn /wpcontent /downloads/

136 | OHOJ1, APTA 3YIH YIIMPANT TYTMbIH C3TIYYN



LAW ENFORCEMENT POLICY STUDIES LAW ENFORCEMENT

employees cooperate with professional probation activities to control the offenders in
the society and life, but also play a role in helping law granted legal status and ranks.

Reuniting the convicts to the community is done by governmental organizations,
employees, religious organizations non-governmental organizations, international
organizations and companies in Mongolia. Participation rate of religious organizations is
higher than the rate of Non-governmental organizations, social workers are playing the
main role of reuniting the convicts to the community. In the purpose of socialization,
local, other governmental and non-governmental co-operation agreement was made
with the 47 organizations.™

Conclusion

In this report we discussed the issue of using the forced labor sentence and other
society based alternative sentences and the issue of expanding the legal framework
for them. The importance of correcting criminals in the society is to prevent crime,
to reduce recidivism criminals, to reduce the overload of prison. By correcting the
convicts in the society we will provide an opportunity to prevent them not committing
crime again. For example, 50.4% of people who are imposed prison sentences are
recidivism criminals who had committed crime twice and more times, 37.2% of them
have committed a crime of violence and greed motive.

Percentage of performing of forced labor sentence has been 92.4% in 2012,
86.8% in 2013 and 71.6% in 2014 in the capital city of Mongolia. It looks that the
performance of this sentence has been reducing as well as there has been challenges
to not find appropriate job’s kind except to clean street.

In the draft of Criminal Code of 2015, there is regulation about the sentence of
useful labor in the society and the authority must attend to change forced labor sentence
effectively. For instance, adequate authority must make a list which is determined all
jobs and exact places to work. Furthermore, court has to decide the places to work
from the list and it means that governor will not send convicts to work place.

So, the offenders will work in the wide range field such as to plant a tree, to care
old and disabled people and restore polluted environment etc.

The issues of correcting the convicts in the society without imprisoning, especially
having them work socially useful labor, reuniting them after their imprisonment have
become the main challenges that faced to Mongolian Criminological imposing activity.
The result of failure in reuniting them to the society is appeared that it becomes the
beginning of disturbing social peace, hate the communities in which they live, and
even commit the crime again but the crime is more serious and dangerous than before.
For example, the person who imprisoned for theft and robbery offenses has released
by the law of amnesty before, violated a min or girl and then killed. It is an example
of convict’s becoming more violent and cruel and they are developing the operating
methods. A base of increasing the participation of the public is to establish specialized
and good probation office that is able to take full control on kinds of convictions
except imprisoning in Mongolia.

As well as the governmental and non-governmental organizations have to cooperate
to help providing jobs for implementation of forced labor sentences, work to have a
special system of controls. In world countries probation offices are state institution,
have set up a very good legal basis for cooperation with other governmental and non-

" From the research report which named “CURRENT SITUATION OF THE CONVICTS" HUMAN RIGHT IN
MONGOLIA”, Ulaanbaatar, 2015.
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governmental organizations.

Thus, a crime under the draft law on implementation of limiting the freedom
sentence, non-custodial sentences, and probation officers should have handcuffs that
inform the specific information to develop technological innovation. Japan confirmed
that involving volunteers to probation office is one of the best ways to increase public
participation and we have to pay regard to introduction of the experience.

In general, a low level of crime rate, to have peace with social security are major
goals of any state, in order to reach that result, we have to consider on improving
socially based policy of criminal punishment, revising the criminal policy.

Therefore, | would like to note that it is extremely important to impose the criminals
with other kinds of sentences except imprisoning like a forced labor and correct the
convicts in their society in Mongolia.

138 | OHOJ1, APTA 3YIH YIIMPANT TYTMbIH C3TIYYN



